
 

 

 

 

 
 

 

CONFIRMED 

MINUTES 
  

 

OF THE 
 

ORDINARY MEETING OF COUNCIL 
 

17 OCTOBER 2019 



 

 

OUR VISION 
 

"A thriving and friendly community that recognises our history 

and embraces cultural diversity and economic opportunity, 

whilst nurturing our  natural and built environment."  
 

OUR MISSION 
 

òTo deliver affordable and quality Local Government 

services.ó 
 

CORE VALUES OF THE SHIRE 
 

The core valu es that underpin the achievement of the  

 mission will be based on a strong customer service  

focus and a positive attitude:  
 

Communication  
 

Integrity  
 

Respect  
 

Innovation  
 

Transparency  
 

Courtesy  
 

DISCLAIMER 

The purpose of Council Meetings is to discuss, and where possible, make resolutions about items appearing on 

the agenda.  Whilst Council has the power to resolve such items and may in fact, appear to have done so at 

the meeting, no person should rely on or act on the basis of such decision or on any ad vice or information 

provided by a Member or Officer, or on the content of any discussion occurring, during the course of the 

meeting.  
 

Persons should be aware that the provisions in section 5.25  of the Local Government Act 1995  establish 

procedures for rev ocation or re scission of a Council decision.  No person should rely on the decisions made by 

Council until formal advice of the Council decision is received by that person.  The Shire of Broome expressly 

disclaims liability for any loss or damage suffered by any person as a result of relying on or acting on the basis 

of any resolution of Council, or any advice or information provided by a Member or Officer, or the content of 

any discussion occurring, during the course of the Council meeting.  

 

 

Should you re quire this document in an alternative format please contact us.  
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2018 22 November   LOA LOA  A   LOA  

2018 13 December   LOA LOA  A     

2019 28 February    LOA R LOA     

2019 28 March     R   LOA   

2019 18 April     R  A   A 

2019 30 May (held 4 June)     R LOA LOA    

2019 27 June     R LOA     

2019 25 July    R A     

2019 29 August     R   LOA   

2019 26 September    A R      

2019 17 October     R  R    

 

 

 

The Chairman advised at the Ordinary Meeting of Council, 28 February 2019, that Cr 

Fryer had tendered his resignation. His vacancy was considered at the Ordinary 

Meeting of Council 28 March 2019 where Council resolved;  

òIn accordance with section 4.17(3) of the Local Government Act 1995, request the 

Chief Executive Officer seek the approval of the Electoral Commissioner, to allow 

the office of one elected member in the Broome ward to remain vacant until the 

October 2019 ordinary electionsó.  

This request wa s approved by the Electoral Commissioner on 10 April 2019.  

The Shire President announced the retirement of Cr Catherine Marriot at the 

Ordinary Meeting of Council 29 August 2019. Her retirement was effective from the 9 

October 2019. The vacant seat will be  filled in the 2019 Ordinary Election to be held 

19 October 2019.  

2.25. Disqualification for failure to attend meetings  

 (1) A council may, by resolution, grant leave of absence, to a member.  

 (2) Leave is not to be granted to a member in respect of more than 6 

consecutive ordinary meetings of the council without the approval of the  

Minister, unless all of the meetings are within a period of 3 months.  

 (3A)  Leave is not to be granted in respect of ñ  

 (a)  a meeting that has concluded; or  

 (b)  the part of a  meeting before the granting of leave.  

 (3) The granting of the leave , or refusal to grant the leave and reasons for that 

refusal,  is to be recorded in the minutes of the meeting.  

 (4) A member who is absent, without obtaining leave of the council, through out 

3 consecutive ordinary meetings of the council is disqualified from 

¶ LOA (Leave of Absence)  ¶ NA (Non Attendance)  

¶ A (Apologies)  ¶ R  (Resignation)  
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continuing his or her membership of the  council, unless all of the meetings 

are within a 2 month period.  

 (5A)  If a council holds 3 or more ordinary meetings within a 2 month period, a nd 

a member is absent without leave throughout each of those meetings, the 

member is disqualified if he or she is absent without leave throughout the 

ordinary meeting of the council immediately following the end of that 

period.  

 (5) The non -attendance of a  member at the time and place appointed for an 

ordinary meeting of the council does not constitute absence from an 

ordinary meeting of the council ñ  

 (a)  if no meeting of the council at which a quorum is present is actually 

held on that day; or  

 (b)  if the non -attendance occurs ñ  

 (i) while the member has ceased to act as a member after 

written notice has been given to the member under section 

2.27(3) and before written notice has been given to the 

member under section 2.27(5); or  

 (ii) while proceedings in connection with the disqualification of 

the member have been commenced and are pending; or  

 (iiia)  while the member is suspended under section  5.117(1)(a)(iv); 

or 

 (iii) while the election of the member is disputed and proceedings 

relating to the disput ed election have been commenced and 

are pending.  

 (6) A member who before the commencement of the Local Government 

Amendment Act 2009  section 5  1 was granted leave during an ordinary 

meeting of the council from which the member was absent is to be taken to  

have first obtained leave for the remainder of that meeting.  

 [Section 2.25 amended by No. 49 of 2004 s. 19(1); No. 17 of 2009 s. 5.]  
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NOTICE OF MEETING 

 

 

 
Dear Council Member,   

 

 

The next Ordinary Meeting of the Shire of Broome will be held on Thursday, 17 October 

2019 in the Council Chambers, corner Weld and Haas Streets, Broome, commencing at 

5:00pm . 

 

 

 

Regards,  

 

 

 

 
S MASTROLEMBO 

Chief Executive Officer  

 

11/10/2019  
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MINUTES OF THE ORDINARY MEETING OF COUNCIL OF THE SHIRE OF BROOME, 

HELD IN THE COUNCIL CHAMBERS, CORNER WELD AND HAAS STREETS, BROOME, 

ON THURSDAY 17 OCTOBER 2019, COMMENCING AT 5:00PM. 

 

1. OFFICIAL OPENING AND ATTENDANCE  

 

The Chairman welcomed Councillors, officers and members of the public and declared 

the meeting open at 5:00pm.  

 

Attendance:  Cr H Tracey  Shire President  

 Cr D Male  Deputy Shire President  

 Cr E Foy 

 Cr B Rudeforth  

    Cr P Matsumoto  

    Cr C Mitchell  

    Cr M Fairborn  

 

Apologies:  Nil 

 

Leave of Absence:   

 

Officers:  Mr S Mastrolembo  Chief Executive Officer  

 Mr J Watt  Director Corporate Services  

 Mr A Graffen  Director Infrastructure  

 Ms K Wood  Manager of Planning  

 Mr D Kennedy  Manager of Governance  Strategy and Risk  

 Ms L Levi Senior Administration and Gov ernance Officer  

 Mr S Penn Media and Promotions Officer  

 

Public Gallery:   Ms Elizabeth  Ellis  Member of Public  

    Mr Denis Ryan  BFD 

    Ms Gayle  Williams Enviro minded (sic)  

 

2. DECLARATIONS OF FINANCIAL INTEREST / IMPARTIALITY 

 

FINANCIAL INTEREST 

Councillor  Item 

No 

Item  Nature of Interest  

Nil 
 

IMPARTIALITY 

Councillor  Item 

No 

Item  Nature of Interest  

Nil 

 

3. PUBLIC QUESTION TIME  

 

Nil. 

 

4. APPLICATIONS FOR LEAVE OF ABSENCE    
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COUNCIL RESOLUTION: 

Moved: Cr C Mitchell  Seconded: Cr M Fairborn  

That Cr P Matsumoto is granted leave of absence from Councillor duties  for 16 November 

2019 to the 30 November 2019.  

CARRIED UNANIMOUSLY 7/0 

 

5. CONFIRMATION OF MINUTES 

 

COUNCIL RESOLUTION: 

Moved: Cr B Rudeforth  Seconded: Cr C Mitchell  

That the Minutes of the  Ordinary Meeting of Council held on 26 September 2019, as 

published and circulated, be confirmed as a true and accurate record of that meeting.  

CARRIED UNANIMOUSLY 7/0 

 

6. ANNOUNCEMENTS BY PRESIDENT WITHOUT DISCUSSION 

 

Nil. 

 

7. PETITIONS / DEPUTATIONS  

 

Nil. 

 

8. MATTERS FOR WHICH THE MEETING MAY BE CLOSED 

 

Nil. 

 



 

 

 

 

9. 

REPORTS 

OF 

OFFICERS 



 

 

 
 

9.1 

 

OUR PEOPLE 
 

 

 

 

PRIORITY STATEMENT 

 

Embracing our cultural diversity and the relationship between our unique heritage 

and people, we aim to work in partnership with the community to provide 

relevant, quality services and infrastructure that meet the needs and aspirations of 

our community and those visiting and doing business in our region.  

 

Supporting and contributing to the well -being and safety of our community  is 

paramount, as is our focus on community engagement and participation.  

 

Council aims to build safe, strong and resilient communities with access to services, 

infrastructure and opportunities that will result in an increase in active civic 

participation,  a reduction in anti -social behaviour and improved social cohesion.  
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There are no reports in this section.  



 

 

 
 

9.2 

 

OUR PLACE 
 

 

 

 

PRIORITY STATEMENT 

 

The Shire of Broome has an abundance of unique natural features, coastal 

attractions, significant streetscapes, historic precincts and a mix of old and new 

urban developments.  

 

Our aim is for all communities and settled areas, including the Broom e Township, to 

be a place where the natural environment, on which life depends, is maintained, 

whilst at the same time the built environment contributes t o the economy and a 

quality lifestyle for all.  

 

Preserving the Shireõs natural environment is a critical community outcome. 

Council will put into place strategies that nurture and improve the Shireõs unique 

environment and biodiversity.  

 

The Shire will work in partnership with the community and other agencies to ensure 

responsible and accountable management of both the natural and build 

environments is achieved in the short term and for future generations.  
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This Item was amended by  Shire officers and circulated to Councillors prior to the meeting. 

The report has been updated with amendments  for the purposes of the minutes.  

 

9.2.1 RETROSPECTIVE DEVELOPMENT APPROVAL - OUTBUILDING, 30 NAKAMURA AVENUE, 

BILINGURR 

LOCATION/ADDRESS: 30 Nakamura Avenue  

APPLICANT: Julia Durack  

FILE: NAK-1/30  

AUTHOR: Planning Officer  

CONTRIBUTOR/S: Nil  

RESPONSIBLE OFFICER: Director Development and Community  

DISCLOSURE OF INTEREST: Nil 

DATE OF REPORT: 4 September 2019  

 

SUMMARY:  The Shire has received an application for Development Approval seeking 

retrospective approval for an outbuilding at 30 Nakamura Avenue, Bilingurr . The 

application has been assessed against the Shireõs Local Planning Scheme No 6 and the 

Broome North Local Development Plan. The application is being referred to Council for 

determination as it proposes variations to the Broome North Local Development P lan.  

This report recommends that the application be refused.  
 

BACKGROUND 

 

Previous Considerations  

 

Nil.  

 

Site and Surrounds  

 

Lot 150, (30) Nakamura Avenue, Bilingurr  is a 605sqm property, which is zoned Residential 

R25, under Local Planning Scheme No. 6 ( LPS6) and the Broome North Local Development 

Plan (BNLDP). The site is currently developed with a single dwelling and outbuilding, and 

the surrounding properties are all developed with single dwellings (see Attachment 1 ). 

 

Retrospective Approval  

 

The application is seeking retrospective approval for a constructed outbuilding (the 

Outbuilding) which is located 1.5m off the side (eastern) boundary and 1.5m off the rear 

(northern boundary) (see Attachment 2 & 3 ). The Outbuilding was constructed in  2013 

without the relevant and required building and planning approvals. Since construction of 

the owner undertook additional works (storeroom and veranda), again, prior to obtaining 

any relevant approvals. The owner then sought and obtai ned retrospective building 

approvals for these works, though the outbuilding was left unresolved. An application was 

submitted in 2015 seeking retrospective approval for the Outbuilding however the 

applicant did not respond to information requests made by Shire officers and 

subsequently has remained as an outstanding compliance matter. The landowner has 

recently listed the property for sale and is now seeking retrospective approval. The 

applicants cover letter in relation to this application is provided in Attachment 4.  

 

COMMENT 
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An assessment of the application against the Local Planning Framework is set out below.  

 

Broome North Development Plan  

 

The Broome North Local Development Plan designates the subject site as Residential R25. 

Under section 5.3.4 Built Form Typologies ð Residential Building (R25) North/South, the 

BNLDP prescribes the following setbacks (see Attachment 5 ): 

¶ Front: 4m minimum  

¶ Side: Nil minimum  

¶ Rear: 5m Minimum  

 

The Broome North Development Control Information Sheet (see Attachment 6 ) was 

prepared to visually show how the setbacks for each of the lots in the BNLDP applies and 

also formed a part of the contract of sale for a ll of the lots within the Estate. The controls 

outline that no buildings, including outbuildings greater than 9sqm, will be permitted to be 

constructed outside of the nominated building envelopes. Therefore, a 9sqm outbuilding 

or a 9sqm portion of an outbu ilding can be constructed within the rear 5m setback of the 

lot.  

 

The setbacks are noted as applying to all buildings (inclusive of outbuildings), with the 

BNLDP noting the primary purpose for the side and rear setbacks, is to maintain 

breezeways for bree ze access to dwellings throughout the development plan area. The 

existing Outbuilding has been built 1.5m off the rear boundary, in lieu of the required 5m, 

thus not meeting with this provision. At present, the entire building (19.6sqm) is within the 

5m re ar boundary setback area, and as such, the Outbuilding exceeds the allowable floor 

area permitted within the rear setback area by 10.6sqm. There are no issues with the 

Outbuilding itself in relation to the Building codes, rather with the location of the 

Ou tbuilding encroaching into the rear boundary setback area, disrupting the breezeways 

for the property.  

 

Breezeways  

 

Breezeways are defined as provision of an open, or openable, clearway through a house 

or lot that allows for the passage of breezes and the  aeration of spaces and remain a 

logical feature for promoting natural cooling by capturing breezes.  

 

LandCorp have undertaken numerous studies in understanding the importance of 

breezeways and in informing the climactic design which have overarchingly in formed the 

adoption of the setback provisions within the BNLDP. Initial research and investigations into 

climatic design were undertaken by CODA on behalf of LandCorp and the Shire of 

Broome in 2009, with the findings forming the Broome North Housing Guide . The Housing 

Guide was then used  to inform the design requirements of the Broome North 

Development Plan, including the prescription of setbacks.  

 

Further to this, prior to the design of Waranyjarri Estate being undertaken, LandCorp  

undertook research in understanding and determining the wind characteristics at ground 

level for the area (which varied from the BOM data gathered at the airport). Further to 

this, literature reviews of various studies of wind tunnels and Computation Flui d Dynamics 

were undertaken in identifying the variation of wind speeds across a landscape of houses, 

roof forms, sheds and other structures. The combined learnings of the above formed the 

basis for the climate responsive design strategies with regard to lo t orientation, setbacks 

and shading for the Waranyjarri Estate (and all Landcorp developments in the north west 

of Western Australia), which again, is reflected in the provisions of the Broome North 

Development Plan.  
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As identified above, with these infor med investigations, research and findings, the 

breezeways identified are specific to certain areas of Broome North. With these 

breezeways in mind, the prescribed setbacks have been implemented through the BNLDP 

and have been enforced throughout the entire Estate, with all past and current 

landowners of Broome North, complying with the requirements and provisions set out in 

the BNLDP. 

 

Consultation with LandCorp  

 

The Shire sought comments from LandCorp in the assessment of the application and 

received the fo llowing advice:  

 

¶ The effectiveness of the setbacks along with other climate responsive design 

elements enabled Waranyjarri Estate to be an energy efficient estate with cheaper 

utility expenses and more pleasant microclimate for the resident to enjoy. Th is is 

supported by three sets of studies (which included a resident survey, horizon power 

analysis and validation study performed in 2017 and 2018) and the Estate also 

achieved an industry recognition via UDIAõs EnviroDevelopment Certification which 

includ ed the endorsement for the Energy component due to the Estate satisfying all 

of the requirements under UDIAõs Climate Responsive Design criteria. 

¶ While the Outbuilding may not, on its own, have detrimental impact on the entire 

Estateõs microclimate, concerns are raised around the potential precedent that 

may be set for establishing a means to vary Estate setback requirements in the 

future.  

¶ LandCorp also highlight that the Contract of Sale stated the requirement to comply 

with both the Development Contr ol Information Sheet and the Design Guidelines in 

two separate sections within the contract.  

 

A copy of LandCorpõs comments are included in Attachment 7 . 

 

Consultation with Adjoining Landowners  

 

In accordance with Local Planning Policy 5.14 ð Public Consul tation, the application was 

deemed to be Level B, and therefore, the Shire of Broome referred the application for 

retrospective planning approval to immediately adjoining landowners, providing a 14 -day 

comment period. At the close of the comment period, on e (1) submission was received.  

 

The submission raised concerns of the unauthorised structure affecting the value of the 

adjoining property and having caused issues in renting out the property due to the 

proximity of the structure to the outdoor entertaini ng area of their property.  

 

It is considered the concerns raised in the submission did not directly relate to the 

Outbuilding having detrimental impacts on the climate responsive design concerns 

regarding the setbacks prescribed by the BNLDP.  

 

Local Planning Scheme No.6  

 

As per Schedule 8 ð Development Standards contained in Local Planning Scheme No.6 

(LPS6), development standards for areas zoned ôResidentialõ are òéas per the Residential 

Design Codes or relevant adopted and endorsed Design Gui delines, Structure Plan or 

Local Development Plansó. As such, development standards for the subject site are 

contained within the  BNLDP. 

Summary  
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The Outbuilding does not comply with the setback provisions of the BNLDP. While it is 

noted that there is no issue with the Outbuilding itself, the current location, within the rear 

boundary setback area is disruptive to the identified breezeways for the subject site. As 

such, this report recommends that the application for retrospective development 

approval is r efused as the Outbuilding does not comply with the rear setback 

requirements for 30 Nakamura Avenue ( Residential Building (R25) North/South)  prescribed 

in the BNLDP under section 5.3 ð Building Typologies.  

 

The Outbuilding encroaches into the rear setback area by 19.6sqm, exceeding the 9sqm 

permitted floor space within the 5m rear setback, by 10.6sqm. Attachment 8 provides a 

marked -up version of the site plan showing how the Outbuilding can be relocated to 

achieve compliance with the BNLDP and the Developme nt Control Information Sheet. 

While Council has discretion to be able to approve the variation, issuing retrospective 

development approval for the Outbuilding in its current location is not supported for the 

following reasons:  

¶ All other owners within the  Estate have constructed their outbuildings to satisfy the 

setback requirements contained within the BNLDP which a condition of contract for 

all owners when the land was purchased from LandCorp.  

¶ The setbacks for the Estate were established prior to the construction of the 

subdivision and were created to facilitate breeze movements throughout the area 

and are informed by research and findings undertaken by LandCorp.  

¶ The approval of this outbuilding would create an undesirable precedent.  

 

Enforcement A ction  

 

Following resolution of the OMC, in the instance Council supports Officers 

recommendations to refuse the retrospective application for development approval, the 

applicant will be requested to remove the structure under s. 214 (3) (a) of the Planning  

and Development Act 2005, or reposition it in accordance with the provisions of the 

BNLDP, within 120 days of the outcome . If the applicant does not comply with this request, 

financial penalty may be imposed.  

 

CONSULTATION 

 

The Shire has consulted with L andCorp as part of the proposal, the comments of which 

are included in Attachment 7 . 

 

STATUTORY ENVIRONMENT 

 

Planning and Development (Local Planning Schemes) Regulations 2015  

 

68. (2) The local government may determine an application for development approval by 

ñ  

(a) granting development approval without conditions; or  

(b) granting development approval with conditions; or  

(c) refusing to grant development approval.  

 

Local Planning Scheme No.6   

 

Broome North Local Development Plan  

 

POLICY IMPLICATIONS 

 

Nil.  
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FINANCIAL IMPLICATIONS  

Nil.  

 

RISK 

Nil.  

 

STRATEGIC IMPLICATIONS    

 

Our Place Goal ð Help to protect the nature and built environment and cultural heritage of  

Broome whilst recognising the unique sense of the place:  

 

A built environment that reflects tropical climate design principles  

 

CARETAKER PERIOD STATEMENT 

 

The recommended decision is not  a ôMajor Policy Decisionõ within the context of Council 

Policy 2.1.8 ôElections ð Caretaker Policyõ. 

 

VOTING REQUIREMENTS 

Simple Majority  
 

REPORT RECOMMENDATION: 

That Council:   

1. Refuse the application for retrospective development approval 2019/72 for an 

Outbuilding at No. 30 Nakamura Avenue, Broome for the following reasons:  

i. The position of the outbuilding does not comply with the setbacks within the 

Broome North Local Develo pment No 1.  

ii. The setbacks included within the Broome North Local Development Plan 

were developed to achieve climate responsive design throughout the 

subdivision area through the promotion of breeze movements. The 

applicant has not supplied any material  which demonstrates that the 

location of the Outbuilding does not have an impact on breeze movements 

to surrounding properties.  

iii. Approval of this application would have an undesirable precedent.  

 

2. Advise the applicant the Shire would be in a positi on to issue approval if the 

outbuilding is repositioned on the property, as shown in Attachment 8.  
 

ALTERNATIVE MOTION: 

Moved: Cr B Rudeforth  Seconded: Cr C Mitchell  

That Council  approve the application for retrospective development approval 2019/72 for 

an Outbuilding at No.30 Nakamura Avenue, Bilingurr, subject to the following conditions:  

1. The development plans, as date marked and stamped ôApprovedõ, together with 

any requirem ents and annotations detailed thereon by the Shire of Broome, are the 

plans approved as part of this application and shall form part of the development 

approval issued, except where amended by other condition of this approval.   
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CARRIED 6/ 1 

 

Reason: In considering the merits of this application a variation to the setbacks contained 

in the Broome Local Development Plan can be supported for the following reasons:  

1. The area of the encroachment is negligible and the outbuilding on its own is 

unlikely to impac t negatively upon breeze movements throughout the Estate;  

2. Given the presence of established vegetation in the area and the two storey 

development to the west of the site, the outbuilding is unlikely to have a detrimental 

impact on breeze movements .  

Attachments  

1.  Location Plan  

2.  Site Plan 

3.  Outbuilding Elevation Plan  

4.  Applicant Cover Letter  (Confidential to Councillors and Directors Only)  

This attachment is confidential in accordance with section 5.23(2) of the Local 

Government Act 1995 section 5.23(2)(b) as it contains òthe personal affairs of any 

personó. 

5.  Broome North Local Development Plan - 5.3.4 - Built Form Typologies for Residential 

Building (R25)  

6.  Broome North Residential Development Control Information Sheet  

7.  LandCor p Comments  

8.  Amended Site Plan  
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